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North Country Council

Planning Board Training Agenda
1.
WELCOME
1.1.
Introduction of staff and participants
1.2.
Overview
1.3.
Questions are welcome anytime during format

2.
BACKGROUND OF PLANNING BOARD POWERS & RESPONSIBILITIES
2.1.
What Did the Planning Board Come From?
2.1.1.
Establishment:  In most municipalities the planning board has been created by a vote of town meeting.  NH RSA 673:1,I.  “Any local legislative body [town meeting in most towns, town councils in a few towns, city council or board of alderman in cities] may establish a planning board.”
2.1.2.
Abolition:  NH RSA 673:18.  A municipality may abolish its planning board by a vote of town meeting in towns with town meeting form of government or in a manner prescribed by the local legislative body (town meeting).  However, if the planning board is abolished, all land use control activities previously controlled by the planning board ceases immediately and the zoning ordinance, if you have one, will terminate after 2 years.  NH RSA 673:19.
2.1.3.
Can towns do without a planning board?  Towns can have a planning board without a zoning ordinance, but it cannot have a zoning ordinance without a planning board, except during the two years after the planning board has been abolished.  To have zoning, the planning board must first adopt a master plan.  No planning board means no master plan adopted which means no zoning ordinance adopted.
2.2.
How is the Planning Board Organized?
2.2.1.
Composition (RSA 673:2)

2.2.1.1.
Cities:  9 members (appointed)

2.2.1.2.
Towns with Town Councils:  7 or 9 members (appointed or elected)

2.2.1.3.
Other Towns:  5 or 7 members (appointed or elected)

2.2.1.4.
Village Districts:  5 or 7 members (appointed)

2.2.1.5.
Counties with unincorporated places:  5 or 9 members (appointed)
2.2.1.6.
Every planning board has a least 1 ex officio member, usually a member of the governing body (e.g., Board of Selectmen/Town Council/Village District)

2.2.2.
Terms of Office (RSA 673:5)

2.2.2.1.
All have 3 year terms EXCEPT ex officio members whose terms are coextensive with their term in office that gives rise to their membership on the planning board.

2.2.3.
Officers (RSA 673:8, 673:9, I & II)
The planning board must have a chair and may create other offices as necessary.  An ex officio member may NOT serve as chair.  All officers serve 1-year terms and may be re-elected.
2.2.4.
Scheduling of Meetings (RSA 673:10, II)

The planning board must hold a least one regular meeting every month.  It may hold additional meetings.
2.2.5.
Quorum (RSA 673:10, III)
A majority of the planning board constitutes a quorum necessary to transact business at a meeting.
2.2.6.
Alternates (RSA 673:6, I(a), II, and III)
2.2.6.1.
Appointed Board:  Local legislative body (town meeting) may provide for up to 5 alternate members by the appointing authority.)
2.2.6.2.
Elected Board:  May appoint up to 5 alternates itself.

2.2.6.3.
Membership:  staggered 3-year terms.

2.2.6.4.
Alternate for ex officio member:  appointed by City or Town Council, Board of Selectmen or Village Commission

2.2.6.5.
What happens when a regular member of the planning board is absent or disqualified from participating in a meeting?

The Chair of the Planning Board designates an alternate to act in place of the regular member EXCEPT that only the alternate designated by the city or town councilor, selectmen or village district commission for the ex officio member.

2.2.7.
Vacancies (RSA 673:12, I, II & III)

2.2.7.1.
Elected member
2.2.7.2.
Appointed Member, ex officio member or alternate member
2.2.7.3.
What if the vacancy is not filled promptly in these ways?

2.2.7.
Multiple Memberships (RSA 673:7 I & II)

2.2.7.1.
In a town, a member of the planning board may also serve on another town board or commission as long as the multiple memberships do NOT result in two members of the planning board serving on the same board or commission.
2.2.7.2.
In a city, - more complicated.

2.2.7.3.
Can member of planning board also serve on ZBA?  Yes, but…

2.2.7.3.1.
Some planning board decisions may be appealed to the ZBA.  The person would have to disqualify him/herself when ZBA hears the appeal.

2.2.7.3.2.
A development project might have to go first to the ZBA for a variance or special exception, then to the planning board for subdivision or site plan review.  If a planning board member has already voted to grant or deny an applicant when it was before the ZBA, his/her impartiality may be questioned when the matter appears before the planning board.

2.2.8.
Vacancies (RSA 673:12, I, II & III)
2.2.8.1.
Elected member:  by appointment by remaining board members until the next regular municipal election, when a new member will be elected to fill the unexpired term or start a new term;
2.2.8.2.
Appointed Member, ex officio member or alternate member:  by appointment by the original appointing authority for the remainder of the unexpired term.

2.2.8.3.
What if the vacancy is not filled promptly in these ways?

Chairperson may designate an alternate member to fill the vacancy temporarily.

2.3.
What does the Planning Board Do?
2.3.1.
Master Plan (RSA 674:1, 2, 3)
2.3.1.1.
Duty:  Every Planning Board must prepare and amend from time to time a master plan to guide the development of the municipality.
2.3.1.2.
Purpose:  Purpose of the master plan is “to set down as clearly and practically as possible the best and most appropriate future development of the area under jurisdiction of the planning board, to aid the board in designing ordinances that result in preserving and enhancing the unique qualify of life and culture of NH and to guide the board in the performance of its other duties in a manner that achieves the principles of smart growth, sound planning and wise resource protection.”

2.3.1.3.
What is a Master Plan?  A set of statements and land use and development principles for the municipality with such accompanying maps, diagrams, charts and descriptions as to give legal standing to the implementation ordinances and other measures of the planning board.  It is a plan.  It is not used to allow or disallow a particular land use.

2.3.1.4.
How often does it have to be updated?  The statute recommends that it be revised every 5-10 years.

2.3.1.5.
Towns cannot have a Capital Improvement Plan or Zoning Ordinance without first having a Master Plan.

2.3.2.
Capital Improvements Plan (RSA 674:5)
2.3.2.1.
If the Planning Board adopted a Master Plan the local legislative body may authorize the Planning Board to prepare and amend a recommended program of municipal capital improvement projects over a period of at least 6 years.
2.3.2.2.
In the alternative, town meeting can authorize the Selectboard to appoint a separate capital improvements program committee.
2.3.3.
Zoning Ordinance and Amendments (RSA 674,1,V, RSA 675:3, RSA 675:3,VIII, RSA 675:4)
2.3.3.1.
Planning Board proposes the adoption of a zoning ordinance or amendments to an existing zoning ordinance.

2.3.3.2.
Planning Board cannot adopt or amend ordinance itself.  It proposes and the local legislative body votes on it.

2.3.3.3.
Planning Board makes recommendations on zoning ordinances submitted by Board of Selectmen or by citizen petition.

2.3.3.4.
Planning Board must hold a least one public hearing on any zoning ordinance or amendment before submitting it to the local legislative body (town meeting).

2.3.3.5.
In cities or towns with town councils, legislative body determines the method of adoption or amendment of a zoning ordinance.

2.3.4.
Regulation of Subdivisions (RSA 674:35, RSA 676:4)
2.3.4.1.
A municipality may by ordinance or resolution, authorize the planning board to regulate the subdivision of land, even if the municipality has NOT adopted a zoning ordinance.
2.3.4.2.
Planning Board’s procedures on subdivision applications is governed by RSA 676:4.
2.3.5.
Review of Site Plans (RSA 674:43)
2.3.5.1.
If a municipality has adopted a zoning ordinance and if the planning board has adopted subdivision regulations, then the municipality may authorize the planning board (by ordinance or resolution) to approve or disapprove site plans for nonresidential uses and for multi-family residential uses (“multi-family” defined as more than two dwelling units), regardless of whether such development includes a subdivision of land.
2.3.5.2.
The planning board’s procedures on site plan review are governed by RSA 676:4 and the board’s own site plan review regulations.
2.3.6.
Conditional or special use permits (RSA 674:16 & 21)
2.3.6.1.
If the municipality adopts any of the innovative land use controls under RSA 674:16 and 21, it may provide for the administration of such controls, including the granting of special use or conditional use permits by the planning board.
2.3.7.
Excavation Permits (RSA 155-E)
2.3.7.1.
The planning board is responsible for the applications for excavation permits unless the municipality has assigned that responsibility to either the Board of Selectmen or the ZBA.
2.4.
What does a Planning Board Member Need to Know?

2.4.1.
NH Statutes (the “RSAs”) (includes the Right to Know Law RSA 91-A)
2.4.1.1.
Planning Boards only have authority granted by the state statutes and no more.
2.4.1.2.
Chapter 672-678 govern land use boards

2.4.1.3.
The Right to Know Law (RSA 91-A) governs all governmental boards, committees and functions, including the planning board.

2.4.2.
Planning Board Rules of Procedure (RSA 676:1, 2) – 
NOT ROBERT’S Rules of Order
2.4.2.1.
Every land use board must adopt rules of procedure (or by-laws) to govern the conduct of its business.  The planning board may adopt them at a regular meeting of the planning board.  They are to be kept on file with the Town Clerk

2.4.2.2.
Rules of Procedure can be simple or complicated.  Simple is better.

2.4.2.3.
List of officers and responsibilities

2.4.2.3.1.
Quorum requirements

2.4.2.3.2.
Meeting schedule

2.4.2.4.
Rules of conduct for meetings and public hearings

2.4.2.5.
Rules of procedure for joint meetings and hearings with other boards.

2.4.2.6.
Do not use Robert’s Rules of Order.  Almost no one understands it.  If you try to apply it, a disappointed applicant can argue that you are not following your own rules of procedure.

2.4.3.
Master Plan
2.4.3.1.
Planning Board must revise this every five to ten years.
2.4.4.
Zoning Ordinance
2.4.4.1.
Although the zoning ordinance is adopted by the legislative body, not the planning board, it was initially drafted and recommended by the planning board.  The planning board must know it and review it regularly to propose appropriate amendments to the local legislative body (town meeting.)  Obviously, the planning board will receive input from the ZBA and the staff that administers the zoning ordinance to hear about any changes that should be made.
2.4.5.
Subdivision Regulations (RSA 674:36, RSA 675:6)
2.4.5.1.
The planning board drafts, adopts and then amends subdivision regulations after a public hearing.
2.4.5.2.
The planning board then exercises its authority to regulate subdivisions.
2.4.6.
Site Plan Review Regulations (RSA 674:44, RSA 675:6)
2.4.6.1.
The planning board drafts, adopts and amends site plan review regulations after a public hearing.
2.4.6.2.
The planning board exercises its authority to review site plans.
2.4.7.
Excavation Regulations (RSA 155-E)
2.4.7.1.
The planning board may (and should) adopt regulations to carry out its authority over excavations.
3.
RUNNING A MEETING
3.1.
SUMMARY:  HOW TO RUN A MEETING?
3.1.1.
Prepare An Agenda:  It is a good idea to prepare an agenda in advance and post it in town; and, if the budget allows, posting in the local newspaper is also helpful.  This lets the applicants and the public know what business is before the board, and in what order those items will be heard.
3.1.2.
Open the Meeting:  The Chairman should open the meeting by going formally on the record, announcing the date and place of the meeting, and recording the names of all regular and alternate members present for the record.
3.1.3.
Announce Deadlines:  If the board has a practice of concluding business at a certain time, this should be announced at this point.

3.1.4.
Introductions:  Chair should make introductions, explaining the role of each board member and give a brief explanation of the roles and responsibilities of the board relative to the business at hand.
3.1.5.
Purpose of Meeting:  Explain what the purpose of the meeting is – what is the agenda?
3.1.6.
Sign Up Sheet:  Send around a sign up sheet with names printed, phone numbers & status for those who wish to offer testimony (i.e., abutter, neighbor, citizen)  Explain that this helps the minute taker with the required minutes of the meeting to spell people’s names correctly and to make sure that all attendees are included in the minutes.
3.1.7.
Set the Ground Rules
3.1.7.1.
Who MUST be heard?
The applicant (appellant), abutters, holders of interests such as conservation easements, “and all non-abutters who can demonstrate that they are affected directly by the proposal under consideration” must be heard. (RSA 676:7, I(a) and 676:4, I(d)).
3.1.7.2.
Who MAY be heard?

Anyone, at the board’s discretion, may be heard.
3.1.7.3.
Is There A Mandatory Order?

Is there a specific statute that prescribes the exact order or way for the planning board of conducting business?  NO
3.1.7.4.
Follow Rules of Procedure:  The Board has discretion to determine its own order, and should do so; as noted above, the Rules of Procedure are a good vehicle for making this information available to the public and new board members.  Do you have Rules of Procedure for the Planning Board?  If so, you should follow them.

3.1.7.5.
Be Fair & Professional:  Board meetings should be conducted in a business-like fashion, they should be fair, and they should always follow correct legal procedures, as applicable.  Try to be civil and listen respectfully.  Applicants, their neighbors and their representatives will test your mettle.  Try not to lose your temper.  It gives the power of anger to the person provoking you, not to you.  You represent your community.  Try to treat those present as you would want to be treated.  Some people are savvy about the subdivision process but most people are not.  Many people are intimidated by the process and by having to appear before you.  Be professional.

3.1.7.6..
Have Speakers Address Only the Board:  All persons speaking should address only the Planning Board.
3.1.7.7.
Do not allow cross-witness arguments, or cross-examination.  This is not a trial.  Questions may be raised (e.g. abutter question to an applicant), but the questioner should address the Chair, and the Chair should repeat the question in a manner which is impartial and seeks the type of information the board needs to make its decision.  Remember that you are not at the mercy of applicants or other parties.
3.1.7.8.
Set some time parameters in advance.

3.1.7.8.1.
Applicants:  Ask applicants how much time they reasonably need and hold them to it.
3.1.7.8.2.
Others:  Limit others to a certain time limit (e.g. 3 or 5 minutes maximum).
3.1.7.8.3.
Reading Documents “Into the Record”:  It is common for parties to assume they have an absolute right to read a 10-page single-spaced letter “into the record.” Wrong! Explain to them that the letter will be read by board members, and is already part of the record.  Give them 2 to 3 minutes to highlight the high points.
3.1.7.8.4.
Review and approve meeting minutes from previous meeting
3.1.7.8.4.1.
NH RSA 91-A The Right to Know Law.  The Right to Know Law was enacted to make government and the conduct of public business transparent by ensuring both the greatest possible access to the actions, discussions and records of all public bodies and in that way making public bodies accountable to the people.
3.1.7.8.4.2.
Minutes:  The minutes must include:

3.1.7.8.4.2.1.
The names of members and persons appearing before the public bodies,

3.1.7.8.4.2.2.
A brief description of the subject matter discussed 

3.1.7.8.4.2.3.
Final decisions

3.1.7.8.4.2.4.
The minutes must be available to the public not more than 5 business days after the meeting.

3.1.7.8.4.3.
Audio or Video Taping:
Member of the Public:  It is permissible for anyone from the audience to video or audio tape any public meeting.  Any member of the public has a right to record meetings.
Governmental Board or Committee:  Should governmental bodies tape record all of their meetings?  Most town attorneys strongly recommend against doing so.  However, if a governmental board or committee does tape record its meetings, the board or committee should have a written policy in its rules of procedure that address how long the tapes will be kept, how and where they will be kept and how copies of the tapes shall be made available to the public.  Some town counsels recommend that the board or committee hang onto the tape until the minutes of the meeting have been approved and then erase or tape over them.  If there is any inkling that there may be a controversy associated with the matter being taped, then the board or committee should hang on to that tape until the issue is clearly resolved.
3.1.7.8.4.4.
Non-public session minutes:  Non public minutes must be kept, unless 2/3rds vote to seal.  Otherwise, public to be released within 72 hours (3 days)
3.1.7.8.4.5.
Non public requirements:

· Employee review

· Hiring

· Reputation

· Real estate

· Lawsuits

· Emergency preparations

4.
WHAT IS A SUBDIVISION IN YOUR TOWN?  (RSA 674:4, III)
4.1.
Voluntary Lot Merger
4.2.
Lot Line Adjustment
4.3.
Subdivision
4.3.1.
Major Subdivision
4.3.1.1.
Dividing Lot into more than 3 (three) lots; or
4.3.1.2.
Two or more lots that require roads, utilities or other municipal improvements.
4.3.2.
Minor Subdivision
4.3.1.1.
Dividing Lot into 3 (three) or fewer lots that do not require new roads, utilities or other municipal improvements.
5.
WHAT IS THE GENERAL PROCESS?
5.1.
Pre-Application Consultation is Recommended (but not required).  A pre-application consultation may be required if town meeting authorizes it.
5.1.1.
Conceptual Consultation
5.1.2.
Design Review.
5.2.
Prepare & Submit a Subdivision Application
(This includes fees, information about the project, a list of abutters to be noticed & 4 copies of the Final Plat Layout Plan.  A copy of the application & Final Layout made available for public review in the Planning Board office.  All proposed roads require a current NH registered-licensed engineer designed plan of street/road construction, bridge construction, & utilities within a major subdivision as a condition of PB approval.)
5.3.
Prepare & send by certified mail notices to all abutters and publish a notice and post a notice of the upcoming public hearing and a brief summary of the particulars in a newspaper of local circulation.  Notice to the general public shall be given at the same time by posting or publication as required by the subdivision regulations.
5.4.
A Public Hearing is held at one of your regularly-scheduled meetings.

5.4.1.
Applicant and perhaps his representatives appears before the Planning Board

5.4.2.
Planning Board reviews the checklist for Plat Contents.

5.4.3.
If the contents of the application and plat are complete, Planning Board approves the application as “complete”.

5.4.4.
Then and only then after the application has been deemed “complete” by the Planning Board may discussion about the content of the application begin.

5.4.5.
Discussion on the Planning Board may reveal the need for changes or added information and the Planning Board may require the applicant to return.

5.4.6.
If that happens, the Public Hearing will be continued to the next regular Planning Board meeting.

5.4.6.1.
Caveat:  NCC discourages towns from having the public hearing be the same meeting as the completeness review (also known as the submission of the final application).  It makes members of the planning feel rushed and pushed to approve projects they have not had time to think about.
5.4.7.
Once the Planning Board approves the subdivision, a final plat of the applicant’s plan will be stamped and signed by the planning board and recorded at the County Register of Deeds.

6.
THE PRE-APPLICATION CONSULTATION
(ALSO KNOWN AS THE “ADVISORY OPINION”)
6.1.
Pre-Application Consultation
Recommended (but not required)

A pre-application consultation may be required if town meeting authorizes it.
There are two phases:

6.1.1.
Phase 1.  Conceptual Consultation

6.1.2.
Phase 2.  Design Review.

6.2.
PRE-APPLICATION CONSULTATION, IN GENERAL
6.2.1.
Purpose:  The purpose of the pre-application consultation is to provide an opportunity for the Planning Board and the applicant to discuss a proposal without any binding decisions being made by either the board or the applicant.
6.2.2.
Statements Not Binding:  Statements made by planning board members at pre-application discussions cannot be used to disqualify them during review of the completed application or as the basis for invalidating any future action of the board.
6.2.3.
Are Pre-Application Discussions Mandatory?  Local municipalities now have the power to require pre-application discussions where the applicant may not decline to participate in the pre-application phases.  If the town has not included such requirements in its subdivision and site plan review regulations, then the applicant may decline to participate in the pre-application phases and begin the review process by filing a completed application.
6.2.4.
No Preliminary Approval:  Do not confuse the pre-application consultation process with the required formal review of a completed application.  State statutes do not authorize any form of preliminary approval.

6.2.5.
How does the board act differently in a case where the Planning Board is asked for a “conceptual consultation”?

6.2.5.1.
Discuss at a Regular Meeting:  The application may come to discuss the project in a “Pre-Application Consultation” with the planning board at a regular meeting.

6.2.5.2.
Do Not Take a Formal Vote:  In the case of planning boards, the statutes specifically allow meetings for “conceptual consultation phase” and “design review phase” which are supposed to be non-binding, see RSA 676:4, II.  The planning board should emphasize the non-binding nature of these pre-application procedures by not taking any formal votes.
6.2.6.
Why would anyone do this if it is not required?

6.2.6.1.
Receive Administrative & Technical Assistance:  The Pre-Application Consultation provides both the Planning Board and the applicant with a more efficient approach to the review process.  It encourages planning boards to make use of the authority in RSA 676:4, I (g) to provide administrative and technical assistance as necessary.
6.2.6.2.
Reduce Tensions:  A clear understanding of these steps by both local officials and prospective developers can greatly reduce the tension and frustration experienced all too often in this regulatory process.
6.2.6.3.
Save Time and Money:  The valuable exchange of ideas and information between an applicant and the board before a plan is submitted can eliminate costly redesigns and save time for all parties involved. These pre-application phases provided for by RSA 676:4, II must be allowed.
6.2.6.4.
Sometimes Once Is Not Enough:  Although from a practical standpoint, the planning board would like to try not to require more than one pre-application meeting under either the preliminary conceptual consultation or design review phases, sometimes it makes sense to have a series of meetings with plan revisions and more information provided in between in order to sort out the issues and come up with the best plan.
6.2.6.5.
May or Must Include Guidelines & Limitations?  RSA 676:4,II,b says that if the pre-application review process is mandated or allowed by the subdivision and site plan review regulations, specific guidelines and limitations may be included.  However, according to the OEP, specific guidelines and limitations must be included.  Perhaps it would be better to say that including the specific guidelines and limitations may be optional, but it is a very darn good idea to include them.  These specific guidelines and limitations should cover such items as:
6.2.6.5.1.
Is there any time limit for the pre-application review phases?

NO, There are no statutory time limits for these phases but the applicant may choose, in communities that don’t require the pre-application phase, to curtail the pre-application process and file a completed application to trigger the required review.
CHAPTER

6.2.6.5.2.
Is an appointment is necessary to appear for conceptual consultation?
6.2.6.5.3.
What type of material to be presented and discussed would require notification of abutters and the public (i.e., any detail beyond a base map or a site location map)?
6.2.6.5.4.
Is an application required for design review and the fees for notices that must be paid?
6.2.6.5.5.
Could the board identify any information that would help the board during the design review?
6.2.6.5.6.
What are reasonable time limits within which the board would review such information?
6.3.
PRE-APPLICATION CONSULTATION, SPECIFICALLY

The pre-application review of a subdivision and/or site plan review proposal is divided into two phases:

6.3.1.
Phase 1.  Conceptual Consultation; and
6.3.2.
Phase 2.  Design Review.

6.3.3.
PHASE 1.  CONCEPTUAL CONSULTATION
(RSA 676:4, II (A) & (C)

(The “Pre-Application Consultation”)
6.3.3.1.
Discuss what is Suitable:
The conceptual consultation phase provides an opportunity for a property owner or agent to discuss with the board, in very general terms, the types of uses that may be suitable for a piece of property.
6.3.3.2.
No Notification of Abutters or General Public Required:  Although this discussion must take place at a public meeting of the planning board, notification of abutters and the general public is not required because the discussion is informal and no plans or specific details are presented.
6.3.3.3.
Saves Money & Time:
The primary advantage of this consultation is that ideas can be informally discussed with the planning board before time or money is spent on design and engineering details.  The owner or agent may outline, in general terms, the type of subdivision or site plan that is anticipated.  The board may discuss any pertinent information contained in the master plan and the local regulations that must be considered.
6.3.3.4.
Administrative Assistance:
During the discussion, the board should describe the procedures to be followed for the filing, submission, acceptance and review of a completed subdivision or site plan review application.
6.3.3.5.
Do Not Go Beyond General Conceptual Limits:
New Hampshire statutes place great emphasis on the obligation of the planning board to provide notice to the abutters and the public of any substantive discussions on specific development proposals.  Neither the applicant nor the planning board may go beyond the general and conceptual limits and begin discussing the design or engineering details of a proposal until the abutters and general public have been notified.  This must occur either prior to the design review phase of the pre-application review or when a completed application has been filed.

6.3.3.6.
Identify Problems Early:
The conceptual consultation provides an excellent opportunity for the planning board to stress the value of the design review phase.  It also encourages an applicant to make full use of the opportunity to identify potential problems early in the process, thereby saving time and/or unnecessary and expensive redesign at a later date.  An applicant who appears regularly before the planning board may opt to begin with design review and follow the required public and abutter notice procedures.

6.3.3.7.
General Map Okay:
A community base map or United States Geological Survey Map may be helpful to show the location of the proposal during the Conceptual Consultation.
6.3.4.
PHASE 2. DESIGN REVIEW
(RSA 676:4, II (B) & (C))
6.3.4.1.
Greater Detail Allowed:  Design review gives the applicant and the planning board an opportunity to discuss a proposal in much greater detail than is allowed in the conceptual consultation phase.
6.3.4.2.
Understand All Issues Before Final Design Is Prepared:  The objective of design review is to provide the board with an opportunity to understand what is being proposed, and for the applicant to understand the concerns of the board, the abutters, and the general public.  Design review is intended to assure that the essential characteristics of the site and specific requirements of local regulations are thoroughly reviewed and understood before the final design is prepared.
6.3.4.3.
Does the Development have Potential for Regional Impact?  It also gives the planning board the opportunity to determine whether or not the development has the potential for regional impact under RSA 36:54.

6.3.4.4.
Information Needs:
6.3.4.4.1.
Evaluate Problems That Need To Be Addressed In Final Design:  Information similar to that required for a completed application will be useful during the design review phase.  Using the design review process allows an applicant to understand the board’s key concerns and to evaluate the problems to be faced in designing an approvable project.
6.3.4.4.2.
Spread Expenses over Time:  The expenses for site investigation and engineering, which would be required in any event, can be apportioned over a more carefully planned period of time.  Material presented during this phase should be stamped “design review” to distinguish it from the completed application.  Any information not modified or changed may be filed as part of the completed application and noted accordingly.
6.3.4.4.3.
Information Needed:  The information requested by the planning board during the design review phase should include:
6.3.4.4.3.1.
A site location map placing the parcel in the larger context of the community;

6.3.4.4.3.2.
A site survey showing pertinent features of the site;

6.3.4.4.3.3.
An indication of any future subdivisions contemplated in or adjacent to the proposal;

6.3.4.4.3.4.
A topographic map of the area;

6.3.4.4.3.5.
Any soils information such as permeability or boring data that has been gathered; and

6.3.4.4.3.6.
A sketch showing the proposed layout of lots, streets, and recreation areas; watercourses; natural features; and easements.
6.3.4.4.4.
Resolve Site Problems before Preparation of Final Plans:  During the design review phase, the applicant may be alerted to site problems that can be resolved or mitigated before final plans are prepared.  An abutter, for example, may point out an off-site drainage problem that may be affected by the proposal.  The planning board may have received an application for the subdivision of an adjoining parcel that would add to traffic concerns.  The status of roads in the area of the proposal should be identified and may affect the board’s approach and the applicant’s responsibilities.
6.3.4.4.5.
Notification of Abutters & Public:  The abutters and the public must be notified (at the expense of the Applicant) to participate.  Design Reviews work well for larger more ambitious projects and do not bind the applicant or the Planning Board.
7.
DEVELOPMENT OF REGIONAL IMPACT

7.1.
What if the proposed development may have an impact on more than our immediate community?

All local land use boards are required to determine whether an application before it is a “development of regional impact.” (DRI) (RSA 36:45).  Do this by a vote taken at a Planning Board Meeting.  Put the vote in the minutes.

7.2.
When in the process does the Planning Board make that determination?

Decisions on the potential for regional impact are formal actions of the board.  When the planning board accepts an application as “complete”, it should also take a vote to decide if the proposed development might have regional impact or not.  This would give the board enough time to properly notice adjacent towns and regional planning commission(s) before the public hearing is held on the application.
7.3.
What criteria do we consider in determining whether to treat the proposed development as a DRI?

Criteria for regional impact (RSA 36:55) include, but are not limited to, the following:

· The relative size and number of dwelling units involved (if a subdivision);

· The proximity of the development to a municipal boundary;

· Impact upon transportation networks;

· Anticipated emissions;

· Proximity to regional aquifers or surface waters; and

· Shared facilities.

7.4.
If we decide it is a project of regional impact what do we do next?

7.4.1.
In such cases, hearing notification to neighboring towns and to the regional planning commission must be made (14 days in advance, not 10 days like everyone else), and they have the right to testify (but not the right to appeal).

7.4.2.
Make it clear in the notice to the potentially impacted Communities and the Regional Planning Commission that you are considering a proposed development with a possible regional impact – a DRI.

7.4.3.
The Town shall mail to the municipalities and Regional Planning Commission, at the applicant’s expense, a copy of the Planning Board minutes making the determination of a possible DRI.

7.4.4.
With the notice and the Planning Board minutes, the Planning Board shall mail a copy of the application and any accompanying materials to the Regional Planning Commission.

7.5.
What if we are not sure if the proposed development will have an impact on the region?

Doubt concerning the potential for regional impact is required to be resolved in favor of finding such potential.

8.
SITE VISITS

8.1.
Does the Planning Board have the right to make a site visit without the landowner’s explicit permission?  Isn’t he/she giving us implicit permission to make a site visit by submitting an application?
Despite what the statutes may say, planning board members have no right to trespass without permission (constitutionally, since you represent the government, it might violate Due Process, and give rise to a civil rights action against you).  The board should always get permission from the owner.

8.2.
What if the landowner refuses to give the planning board permission to make a site visit?
If the permission is refused, the board normally would deny an application for failure of the applicant to allow the board to get sufficient information.

8.3.
Can the individual board members visit the site?
Individual board members may visit a site (with permission), and as long as there is no quorum of the board, the Right-to-Know Law does not apply.

8.4.
Can a quorum of the planning board visit the site?
If a quorum attends a site visit, that is a “meeting.” Notice is required, as well as minutes.

8.5.
Can members of the public go on the site visit with the planning board?

Since it is a meeting, a site visit must also provide for the public to attend and observe.

8.6.
What if the applicant refuses to let the public go on the site – just the planning board members?

If the applicant refuses access to the non-board public, that also may be a basis for denial (without prejudice).

9.
ROLE PLAY OF RUNNING A MEETING
9.1.
Characters in Role Play

9.1.1.
Applicant:  You and your company HDIA, Inc. (“How Dry I Am, Inc.”), have a purchase and sale agreement to purchase a 100 acre parcel with a beautiful, pristine, newly-restored 17th Century Homestead and assorted farm-related outbuildings.  You are from Connecticut.  You (with the consent & signature of the current owner of the property) are applying to subdivide a 100 acre lot with an historic farm on it.  You are planning to sell off the pristine, newly-restored 17th century homestead and assorted farm-related outbuildings with 5 acres and you intend to keep and use the remaining 95 acres to build your project – a “half-way house” for people leaving the NH State Prison, and the Grafton and Sullivan County Jails for drug and alcohol-related offenses.  You have communicated extensively with both the state and counties and they are very interested in the services you can provide.  The facility will be built in two stages over five years – 25 inmates and 25 staff members in stage 1 and another 25 inmates and 25 staff members in stage 2.  You ran a similar, but smaller facility down in Connecticut.  You came here last year during leaf-peeping season and fell in love with the landscape.  You want to duplicate your successful operation here in New Hampshire.
The property is located near the town boundary of two abutting towns.  The pristine farm homestead access is located on a narrow and poorly-maintained Class V dirt road, far from the center of town.  It is on a town-designated scenic road.  Primary access to the property for your new facility will be from a minor paved US highway accessible via a deeded right of way through a parcel located in an abutting town.  There are no zoning regulations or building permits in the abutting town.

If you cannot subdivide the property, then you want to use the homestead and outbuildings to put in apartments for staff housing and go forward with the “half-way house”.

9.1.1.1.
Scenario #1:  You are coming in for a conceptual.  You have a sketch of the facility on a cocktail napkin from Lil’ Kelley’s Alcohol-Free Pub and a sketch of the farm house and outbuildings as staff housing on a copy of the tax map of the property from the town offices.

9.1.1.2.
Scenario #2:  You are coming in for a conceptual.  You have some somewhat sophisticated architectural and engineering conceptual drawings, some soil data, studies, a drainage plan, a letter of interest from the State of New Hampshire, Grafton County and Sullivan County, with some numbers and a business plan.  (Too much detail to qualify for a conceptual.)

9.1.1.3.
Scenario #3:  You are coming in for a design review.  You have some somewhat sophisticated architectural and engineering conceptual drawings, some soil data, studies, a rough sketch drainage plan, a letter of interest from the State of New Hampshire, Grafton County and Sullivan County, with some numbers and a business plan.  (There are some drainage issues that you do not know about.  The business plan is not something you wish to share with the general public.)
9.1.1.4.
Scenario #4:  You are going to submit an application for subdivision.  You are missing some of the information needed.

9.1.1.5.
Scenario #5:  Your application has everything requested of you.
9.1.2.
1st Member of the Planning Board & Chair:  You have a five-member planning board, but you have a long-time vacancy on your board.  You have three alternates, but none of them wants to be a regular planning board member.  You consistently appoint one particular alternate to serve because he/she shows up regularly and because you can count on him/her to see things your way.  You are also the ex officio member on the Planning Board from the Board of Selectmen.  You are Chair of the Planning Board because you are a forceful get-it-done person and no one else wants to do the Chairman’s job on the Planning Board.  You are not the Chair of the Board of Selectmen this year, because the Board of Selectmen rotates that position among its members.  You were Chair of the Board of Selectmen last year, but you were re-elected for a three-year term this year and will not be chair again for another two years.  (You will be asked to step down as Chair.)
9.1.3.
2nd Member of the Planning Board:  You are a contractor who is hoping to win the bid to build the proposed project.  Your contracting business has been suffering with the slow economy and you are doing what you can to hang on.  Luckily for you, there are no other builders/contractors up here that are large enough or experienced enough to take on the task of building the proposed project.  You have heard through the grape vine that this will be a project for a large institutional-type building for 50 inmates and 50 staff members.  The residents of the halfway house would be people leaving the Grafton County Jail for drug and alcohol related offenses.  (You will be asked to step down as having a pecuniary interest in the proposed project.)
9.1.4.
3rd Member of the Planning Board:  You have spoken to the local newspapers and in a number of public forums in favor of this project.  You are in favor of it because you understand it will bring a lot of jobs to your community which has been hit hard by the recession.  As a side benefit, your usually unemployed or occasionally underemployed son-in-law either may be able to work there and finally be able to support your daughter and her five children or may be able to get some assistance with those drug and alcohol issues.  You ran for the seat on the Planning Board on a platform of being in favor of the project being presented.  This is the first time you have ever held office.  (You will be asked to step down as you have “pre-judged” the case before the board.)
9.1.5.
4th Member of the Planning Board:  You are married to another member of the Board of Selectmen (not the Chair of the Planning Board) and are feeling clearly conflicted about what little you know about the proposed project.  The additional jobs in your town would be welcome; on the other hand, you don’t want to have to worry about all of those only partially-rehabilitated residents of the halfway house wandering around the main streets in your community.  Your friends and neighbors are split about equally – for and against.  You yourself have not prejudged the case.  You are just worried that no stone be left unturned in reviewing this proposal.  Your husband is in favor of the project, but has not spoken out in public about the project.
9.1.6.
1st Alternate on the Planning Board & Good Friend of the Chair:  Your town has a five-member planning board, but there are only four regular members.  There is a long-time vacancy on your board.  You are one of three alternates, but neither you nor the other two alternates want to be a regular planning board member.  You go to Florida for three months in the winter and don’t want to commit to an obligation you can’t really fulfill.  When you are not in Florida, you are consistently appointed to serve as the chosen alternate because you show up regularly and because you and the present Chair of the Planning Board go way back - to kindergarten.  He/she can usually count on you to see things their way.

9.1.7.
2nd Alternate on the Planning Board:  Your town has a five-member planning board, but there are only four regular members.  There is a long-time vacancy on your board.  You are one of three alternates, but neither you nor the other two alternates want to be a regular planning board member.  As the newest appointee, you have been “volunteered” to take the minutes and you are starting to think that the Chair is not appointing you because the Chair does not want that important task of minute-taking to be interfered with.  You work full time and have two teenaged children at home.  Frequently you do not get your minutes done until it is time for the next meeting.  The Planning Board meets twice a month – the second and fourth Tuesday of the month.  People can count on you to do a good job with the minutes.

9.1.8.
3rd Alternate on the Planning Board:  Your town has a five-member planning board, but there are only four regular members.  There is a long-time vacancy on your board.  You are one of three alternates, but neither you nor the other two alternates want to be a regular planning board member.  You show up every so often when there is no high school soccer, basketball or baseball game going on because your daughter and son are stars of your local high school sports teams.  When you do come you like to participate fully until it comes time to vote.  Although you make very good contributions to the discussion, are very insightful, make good suggestions and ask good questions, you are rarely appointed to actually fill the position because of your heavy time commitments.  You are on the ZBA, but the ZBA has not been too busy lately as there has not been a lot of building requiring administrative reviews, special exceptions or variances this past year.

9.1.9.
Abutter:  You are an angry abutter who wants to read a 30 page document into the record.  Your document was on the counter at the general store all week and you have 75 signatures of people who support your position.  Your cousins used to live next door to a drug and alcohol rehabilitation facility in Manchester and their house was broken into three times by residents who were only partially rehabilitated.  You think that the next town north of yours should house the facility because it has a full time fire department and better municipal facilities.  It is a totally inappropriate site for such a facility.  It is located on a narrow and poorly-maintained Class V dirt road, far from the center of town.  It is on a town-designated scenic road.

Finally, the newly-restored 17th century pristine homestead was once your family’s homestead until your father’s business went belly-up in the early 80’s.  You do not think that this historic structure should be separated from its idyllic setting and supporting acreage.  You want the town to step in and buy the property.
You want the Planning Board to make a site visit.  You want to go too and so do your 75 supporters.

You keep asking questions of the applicant directly.  If the applicant’s business in Connecticut was so successful, why is he/she moving it up here?  You want the Planning Board to cross-examine the applicant and if they do not, you will.

9.1.10.
Members of the Public:  You and your boyfriend are here as members of the public.  You grew up in this small New Hampshire town where nothing interesting ever happened.  You are now in college.  You are about to declare yourself a dual film/journalism major and think it might be fun to cut your teeth on a news story, maybe even a full-length documentary, of the proposed drug and alcohol rehabilitation facility here at home.  You will ask if the planning board tape records its sessions.  You have heard that sometimes they do.  If they do, you want either a copy of the tape or a transcript of the tape.  You will need it right away – within a couple of days of the hearing.  You have no money to pay for the copy or a transcript.  If you can’t have a free copy of the tape or the transcript, you want to video-record everything associated with this hearing on the cool camcorder with the extra-large memory stick and super-batteries you got for Christmas.  What a hoot it would be to put parts of this hearing on You Tube!
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